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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,
Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Stipulation as to Printing of Record.

It is hereby stipulated by the plaintiff in error by its

attorneys and the defendant in error by his attorneys

that in printing the record in the above-entitled action

the clerk shall omit therefrom the following documents

and papers

:

The complaint, being pages 1 to 7, inclusive, of the

original record; the summons, being pages 8 to 10 of the

original record; the petition, order, bond, and order ap-

proving bond on removal, which are the removal papers,

being pages 11 to 19, inclusive, of the original record;

the demurrer, being page 20 of the original record;

the demurrer, with certificate, being page 21 of the orig-

inal record; the notice of filing papers on removal, being

page 22 of the original record; and the order sustaining

the demurrer, being 23 of the original record.
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It is further stipulated that the documents and papers

above mentioned to be omitted from the printed record

shall be preserved by the clerk, and may be referred to by

counsel or the Court, if found necessary during the course

of the argument or otherwise during the disposition of

the cause.

It is further stipulated that this case was removed from

the District Court of the Third Judicial District of the

State of Idaho, in and for the County of Owyhee, by reg-

ular and appropriate proceedings for that purpose and

certified transcript filed in the court below.

Oct. IGth, 1900.

WYMAN & WYMAN,
Attorneys for Plaintiff in Error.

E. M. WOLFE, and

HAWLEY ife PUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : No. 654. United States Circuit Court of

Appeals, Ninth Circuit. Owyhee Land and Irrigation Co.

vs. C. C. Tautphaus. Stipulation as to printing record.

Filed Oct. 22, 11)00. F. D. Moncktou, Clerk.



vs. C. G. Tautphaus.

In the Circuit Court of the United States, Ninth Circuity

Central Division of the District of Idaho.

O. C. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Amended Complaint.

Plaintiff, for cause of action against the defendant,

alleges:

I. That plaintiff is informed and believes, and on such

information and belief alleges the fact to be, that the de-

fendant at all times mentioned in this complaint was, and

now is, a corporation, organized and existing under the

laws of the State of Rhode Island, with principal office

in the city of Providence, in the State of Rhode Island,

and as such corporation is doing business in Owyhee

county, in the State of Idaho.

II. That on the 5th day of June, 1893, plaintiff and de-

fendant entered into a contract and agreement in writing

by the terms of which plaintiff" agreed to construct and

build a canal in Owyhee county. State of Idaho, from a

point on Bruneau river, about two miles from its mouth

to a point near Snake river, known as Birch creek. For
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the construction of said canal defendant agreed to pay

plaintiff the sum of one hundred and fifty thousand dol-

lars, of which sum three-fourths, or one hundred twelve

thousand five hundred dollars, was to be lawful money

of the United States, and one-fourth, or thirty-seven thou-

sand five hundred dollars, in bonds of the company at

par, with accrued interest.

A copy of said contract is hereto attached and marked

Exhibit "A," and made a part of this complaint.

III. That plaintiff has duly performed all the condi-

tions of said contract, and in an honest and workman-

like manner constructed said canal and completed the

same, and said canal was so completed under said con-

tract and accepted by the said defendant on the 6th day

of January, 1896.

IV. That there has been paid on said contract for the

construction of said canal the following: Cash, $69,648.14;

In bonds, f37,500.00; total payment, $107,148.14—which

leaves a balance now due and owing this plaintiff from

defendant under said contract of forty-two thousand

eight hundred and fifty-one 86-100 dollars and interest

thereon from said 6th day of January, 1896, at the rate

of ten per cent per annum, no part of which balance

or interest thereon has been paid.

Wherefore, plaintiff prays judgment against the de-

fendant for the sum of forty-two thousand eight hundred

and fifty-one 86-100 dollars, and interest thereon from

January 6th, 1896, at the rate of ten per cent per an-

num and cost of this action.

E. M. WOLFE,
HAWLEY & PUCKETT,

Plaintiff's Attorneys.
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State of Idaho,
ss.

County of Ada.

E. M. Wolfe, being first duly sworn, on oath says that

he is one of the attorneys for plaintiff in the above-en-

titled action; that he has heard the complaint read and

knows the contents thereof, and the facts therein stated

are true of his own knowledge, except as to the matters

therein stated to be on information or belief, and as to

those matters he believes it to be true; this verification

is made by the said attorney for the reason the plaintiff

is absent from the county where plaintiff's said attorney

resides.

E. M. WOLFE.

Subscribed and sworn to before me this 2d day of Oct.,

1899.

[Seal] A. L. RICHARDSON,

Clerk.

By n. L. Richardson,

Deputy.

Exhibit "A" to Amended Complaint.

An agreement made this 5th day of June, 1893, be-

tween C. C. Tautphaus, of Idaho Falls, Bingham county,

Idaho, and The Owyhee Land and Irrigation Company, a

corporation organized under the laws of the State of

Rhode Island and operating at Grand View, Owyhee

county, Idaho.

For and in consideration of the sum hereinafter men-

tioned, the said C. C. Tautphaus, contractor, binds him-

self to complete the irrigation system of the Owyhee
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Laud and liTij»atiou Company. The said irrij^ation sys-

tem shall include the construction in all its details of the

main canal of the Owyhee Land and Irrigation Company,

including stream crossings, waste and lateral gates, and

in general all the appurtenances and requirements of a

finished canal.

The said irrigation system consists of the dam and

headgates on the Bruneau river and the main canal on

the south side of Snake river.

It is understood that the dam and headgates are in

charge of the Owyhee Land and Irrigation Company, and

that the said C. O. Tautphaus is in no way responsible

for them or for their construction throughout this con-

tract. The said C. C. Tautphaus shall be known as the

contractor, the Owyhee Land and Irrigation Company

shall be known as the company, and the chief engineer

of the Owyhee Land and Irrigation Company shall be

known as the engineer.

Dimensions.—The dimensions of the aforesaid "main

canal" are to be as follows: From the headgates to the

drainage canal discharging into Snake river at the Big

Eddy, a distance of about two and a quarter miles {2^)

from the headgates, the canal shall have a bottom of six

(6) feet and a top width of forty-eight (48) feet, with sub-

stantial banks of such dimensions as the engineer may

designate; from the aforesaid Big Eddy to the end of

the tenth mile from the headgates the canal shall have

a bottom width of sixteen (16) feet and the water sec-

tion shall have a depth of six (fi) feet and the top width

of thirty-four (34) feet, with such banks as the engineer

may direct; from the end of the tenth mile to the end
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of the main canal at Birch creek the canal shall have a

bottom width of sixteen (16) feet and the water section

shall have a depth of four (4) feet and a top width of

twenty-eight (28) feet, with banks of such dimensions as

the engineer may direct; but it is understood that these

general dimensions may be varied at the option of the

engineer either before or during the progress of construc-

tion, and all details as to side slopes of excavation and

embankments shall be decided by the engineer.

As a preliminary to construction the surface of excava-

tions and the base of embankments shall be carefully

cleared of brush to a distance of ten (10) feet outside of

the slope stakes. Unless permission is expressly granted

by the engineer the natural bank outside of excavation

stakes, whether upon level ground or sidehill work, must

be preserved intact, and no runway shall be cut through

this natural bank lower than the intended water surface

of the canal.

No borrow pits shall be made within ten (10) feet of the

toe of an embankment, and all borrow pits must be so

drained as to prevent the accumulation of water.

No waste banks must be made within ten (10) feet of

the slopes of the canal, and all waste banks must be

made so that their tops shall drain away from the canal.

All waste banks must be deposited in a regularly and

shapely manner.

All excess of material beyond what is required to

make banks of the specified dimensions must be distri-

buted in a regular manner upon the outside slopes of the

embankment, and no material must be placed above the

regular grade of the top of the bank.
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All perishable material and all deposits of coarse

gravel must be removed from the base of an embank-

ment, and the ground must be well plowed in such man-

ner as may be directed by the engineer.

In the case of embankments across gulches, trenches

must be made of sufficient depth to reach reliable ma-

terial before the embankment is commenced.

Embankment must be built up in regular courses not

exceeding two feet in depth and must be well packed,

either by the passage of teams in ordinary work or by

means of harrowing and rolling in machine work.

All large masses, whether of rock, hardpan or frozen

material, must be placed upon the outer part of the em-

bankment, and only the finer material shall be placed

near the water section.

All work, whether in excavation or embankment, must

be truly and carefully finished in accordance with the

instructions of the engineer.

All slope stakes and all bench marks and reference

points must be carefully preserved in their original posi-

tions.

Stream crossings will be made by embankment or

flume, as may be directed by the engineer, and waste

water and lateral gates, built in accordance with the

plans furnished by the engineer, will be placed at such

points as he may designate.

All usual and reasonable precautions, such as tamp-

ing and puddling and the use of selected material, shall

be taken to prevent leakage around the ends of timber

structures.
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On all that portion of the work between the headgates

and station (46) forty-six, a trench shall be excavated at

the outer edge of the bottom of the canal. This trench

shall not be less than three (3) feet wide and four (4) feet

deep, and shall be carried down to impermeable material

or to a depth not exceeding ten (10) feet.

After inspection and approval by the engineer this

trench must be filled with select material well puddled,

and the puddling must be carried as a lining to the bank

not less than two (2) feet in thickness from the bottom

of the canal to the water surface.

The back of the canal for a distance of sixty feet from

the headgates must be protected by well laid dry wall,

similar to that already in place, and the canal bank must

be carried to a junction with the south abutment of the

dam.

The payments upon the work will be confined to the

first six miles from the headgates until this portion of

the canal is completed.

Work will be passed upon hj the engineer as finished

as soon as it may be completed to his satisfaction, but

the contractor will be responsible for damage by flood,

the caving of banks or otherwise until the work is finail^^

accepted by the engineer.

Upon completion of tlie first six miles of the work

measured from the lieadgates to the satisfaction ol' the

engineer, this portion of the canal shall be acce])le<l and

the contractor relieved of responsibility for it.

The remainder of the work will only be liiially ac-

cepted upon tlie completion of the entire canal.

Estimates will be furnished the contractor at the end
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of each month of the amount of material moved by the

contractor previous to the date of the estimate, but no

classification of material will be made.

It is expressly understood that the entire work is under

the supervision of the engineer, constructed upon his

plans, and subject to his approval, and that his decision

as to the sufficiency of the work shall bo final and bind-

ing.

It is expressly understood and agreed that the con-

sideration hereinafter mentioned is intended to cover

every possible contingency that may arise during the

construction of the work, and that in no case will any

claim for extra compensation be allowed, and the con-

tractor also agrees without extra compensation to open

at his own expense a direct wagon-road from Grand

A^iew Ferry to ^Mountain Home.

For the above specified work the company agrees to

pay the contractor a total sum of one hundred and fifty

thousand dollars (|150,000.00), of which three-quarters,

or one hundred and twelve thousand five hundred dollars

(1112,500.00), is to be in lawful money of the United

States, and the balance of thirty-seven thousand five

hundred dollars (|37,500.00) in bonds of the company at

par with accrued interest, each bond to be accompanied

by twenty per cent of its face value in stock of the com-

pany.

The company hinds itself to pay for the work at a

minimum rat(> of eight thousand dollars (|8,000.0()) per

month, bejjrinning with the payment for the work done in

the month of July, ISO.'?; of this amount, six thousand

<h)n;ns (1(1,000.00) is to be in nicMJcv, and the balance of
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two thousand dollars (|2,000.00) in bonds, with accrued

interest and stock as specified above.

Provided, however, that the engineer's estimate shows

a balance of work performed, the value of which, less the

retained percentage, shall equal or exceed eight thou-

sand dollars.

Ten per cent (10^) of the estimated value of the work

performed will be retained until the entire work is com-

pleted and accepted, and until all claims against the con-

tractor and against his subcontractor which might be-

come a lien upon the work are satisfactorily settled.

The company reserves the right to increase the mini-

mum monthly payment of eight thousand dollars indefi-

nitely, and the contractor agrees to put upon the work

such a force as will push the work to completion as

rapidly as the company provides the payment for it.

Provided, however, that this shall not force the con-

tractor to work at a serious disadvantage in frozen ma-

terial.

Payment will be made by check upon receipt of the

engineer's estimate for the amount of the same, unless

it is in excess of the maximum monthly amount estab-

lished for the month covered by the estimate.

The date of payment shall not be later than the fif-

teenth of each month for the work of the previous month,

unless from unavoidable delay in the transmittal of

checks or estimates.

In addition to the above consideration the conii)aiiy

agrees to pass the contractor and his entire in;livi(bial

outfit, free of charge, across its ferry at (Jrand \'iew until

his com])letion or abandonment of the contract.
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It also agrees to give him free use of the buildings

near the dam, and of sueh portions of the outfit as may

be turned over to him at the time he commences work

upon the contract; all of the buildings and outfit shall be

returned to the company in good condition at or before

the completion of the contract.

Signed on the part of the contractor:

C. O. TAUTPHAUS.

Signed on the part of the Company:

OWYHEE LAND AND IRRIGATION COMPANY,
By WHIPPLE V. PHILIPkS,

President.

Witnesses: CHARLES L. WING.

ANDREW J. WILEY.

AMENDMENT TO CONTRACT.

The contract made on the 5th day of June, 1893, by

and between the Owyhee Land and Irrigation Company

and C. C. Tautphaus for the construction of the main

canal of said company in Owyhee county, Idaho, is here-

by modified and amended as follows:

On payment by the company of all amounts due Janu-

ary 1, 1894, the minimum payment to be made by the

company monthly shall be reduced to three thousand dol-

lars per month, payable 75 per cent in cash, and 25 per

cent in bonds of the company, with the retention of ten

per cent as provided in the contract; said minimum pay-

ment may be increased at any time to eight thousand

dollars per month, at the option of the company.

The company shall advance to the contractor, on

March 1st, 1S94, the ten per «-ent heretofore retained.



vs. C. 0. Tautphaus. 13

and shall then advance to him the sum of three thousand

dollars, in addition to said sum so heretofore retained;

said sum of three thousand dollars to be credited by the

contractor as a part payment to that amount at the end

of three months, from date of recommencing work on

said canal; work on said canal shall be stopped by the

contractor on eTanuary first, 1894, and shall be resumed

at the option of the company not later than June first,

1894.

OWYHEE LAND AND IRRIGATION COMPANY,
By WHIPPLE V. PHILIPS,

President.

C. C. TAUTPHAUS.

Witness: EDWIN E. PHILIPS, witness for Whipple

V. Philips.

[Endorsed]: In the District Court of the Third Judi-

cial District of the State of Idaho, in and for Owyhee

County. C. C. Tautphaus, plaintiff, vs. Owyhee Land

and Irrigation Company, defendant. Complaint.

[Endorsed] : No. 17G. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land and

Irrigation Company. Complaint. Filed Oct. 2d, 1899.

A. L. Richardson, ('lerk. By H. L. Richardson, Deputy.
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In the Circuit Court of the United Statefi, for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,
Plaintiff,

vs.

THE OW YHEE LAND AND IRRIGA-

TION COMPANY,
Defendant.

Answer to Amended Complaint.

Comes now the defendant above named and to plain-

tiff's amended complaint makes answer as follows:

I.

Denies that on June 5tb, 1893, or at any other time,

plaintiff and this defendant entered into any contract or

agreement in writing, and especially denies that they

entered into the contract set forth in plaintiff's amended

complaint.

II.

Defendant denies that plaintiff has perforincd the con-

ditions of any contract in writing between the ])hiintiff

and defendant, for the reason that no such contract was

entered into.

III.

Denies that any canal was completed or accei)ted

under said pretended contract set foith iu i)laiutiff's
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amended complaint, and further denies that there is any

sum whatever due from defendant to plaintiff by reason

of said pretended contract, for the reason that no such

contract was ever entered into by the plaintiff and de-

fendant.

For a further answer to said amended complaint de-

fendant alleges:

IV.

That on August 17th, 189G, plaintiff herein brought an

action in the District Court of the Third Judicial District

of the State of Idaho, in and for the county of Owyhee,

against this defendant and the American Loan and Trust

Company. That the said American Loan and Trust

Company and this defendant were duly served with pro-

cess and duly appeared in said action. That said action

was brought to recover judgment against this defendant

in the sum of forty-two thousand eight hundred and

fifty-one dollars and eighty-two cents upon an alleged

contract claimed to have been made by plaintiff and de-

fendant, wherein said complaint alleged that the plain-

tiff in said action contracted or agreed to build and con-

struct a canal in Owyhee county, State of Idaho, from

a point on Bruneau river, about two miles from its

mouth, to a point near Snake river known as Birch creek,

and for the construction of which it was alleged that this

defendant agreed to pay plaintiff the sum of one hundred

and fifty thousand dollars, of Avhich sum three-fourths,

or one hundred and twelve thousand five hundred dollars

was to be lawful money of the United States, and one-

fourth, or thirty-seven thousand and five hundred dol-

lars, in bonds of the defendant company at par, with

accrued interest.
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That the pretended contract therein sued upon is the

same contract herein sued on. That upon petition of

the defendants in said action the said cause was removed

to this court, and thereafter such proceedings were in

said action had and talcen, that a judgment was therein

duly given and made in favor of this defendant and

against the plaintiff.

Further answering plaintiff's amended complaint, and

by way of counterclaim, defendant alleges:

V.

That the defendant at all times mentioned in this com-

plaint was, and now is, a corporation organized and ex-

isting under the laws of the State of Rhode Island, with

principal office in the city of Providence, in the State of

Khode Island, and as such corporation is doing business

in Owyhee county, in the State of Idaho.

VI.

That on the 16th day of April, 1898, in an action then

pending in this court, brought by plaintiff against this

defendant and the American Loan and Trust Company,

a judgment was duly given and made in favor of this

defendant and against said plaintiff for the sum of fifty-

six and 20-100 dollars. That said judgment has not been

paid, nor any part thereof, but (hat the same is still due

and owing and not satisfied.

Wherefore, defendant i)rays that it may have judg-

ment against the plaintiff for the sum of fifty-six and 20-

100 dollars and costs of suit.

WYMAN & WYMAN,
Defendant's Attorneys, 707 Main St., Boise, Idaho.
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State of Rhode Island,
. ss.

County of Providence.

Horace K. Blanchard, being first duly sworn according

to law, deposes and says that he is the treasurer of the

Owyhee Land and Irrigation Company, the defendant in

this action; that he has read the above and foregoing

answer and knows the contents thereof, and that the

same is true of his own knowledge.

HORACE K. BLANCHARD.

Subscribed and sworn to before me this 16th day of

December, 1899.

CLARKE H. JOHNSON,

Notary Public.

STATE OF RHODE ISLAND AND PROVIDENCE
PLANTATIONS.

Providence Sc.

Office of the Clerk of the Appellate Division of the Su-

preme Court of Providence.

Providence, December 16th, A. D. 1899.

I, Bertram S. Blaisdell, clerk of the Appellate Division

of the Supreme Court of said State, in Providence, in the

county of Providence, the same being a court of record,

do hereby certify that Clarke H. Johnson, Esq., is a

notary public in and for said State, and as such was, at

the time of signing said certificate to the annexed instru-

ment, duly appointed and qualified, and authorized to

administer oaths and take depositions and the proof or

acknowledgment of deeds and other instruments; that

I am well acquainted with the handwriting of said
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notary public, and verily believe that the signature to

the said certificate, purporting to be his, is genuine.

In attestation whereof, I hereto subscribe my name

and affix the seal of said appellate division of said court

the day and year above written.

[Seal] (R. S.) BERTRAM S. BLAISDELL,

Olerk.

[Endorsed]: No. 170. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. Owyhee Land and

Irrigation Co. Answer. Filed Dec. 20, 1899. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, Ninth Ci/rcuit,

Central Divisioit of the District of Idaho.

C. C. TAUTPHAUS,
Plaintiff,

vs.

OWYHEE LAND AND IRRIGATION
COMPANY (a Corporation),

Defendant.

Notice of Motion.

To the Defendant, Owyhee Land and Irrigation Com-

pany, and to Wyman and Wyman, its Attorneys:

You will please take notice that the plaintiff herein

will, on the twelfth day of March, 19(XI, at the hour of

ten o'clock in the forenoon of said day, or as soon there-

after as counsel can be heard at the courtroom of the

court in Boise City, Ada county, Idaho, move this Hon-
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orable Court for an order requiring the defendant herein,

the Owyhee Land and Irrigation Company, to produce

at the trial of this cause the full, true, and complete

record of all meetings of, and all business transacted by,

either the board of directors or the stockholders of the

defendant, Owyhee Land and Irrigation Company, and

especially all such as touch upon the construction of

dams, canals, and other conduits. Also the articles of

incorporation of defendant company or duly authenti-

cated copies thereof, so as to be introducable and allow-

able in evidence; also copies of all letters written by said

defendant or the duly authorized officers thereof, to this

plaintiff and all letters received by said defendant from

this plaintiff; also all letters written by defendant or

any officers thereof to A. J. Wiley, agent of defendant,

between June 1st, 1893, and July 1st, 1896; and all let-

ters received by defendant or any officer thereof from

said agent A. J. Wiley between June 1st, 1893, and July

1st, 1896, with reference to the construction of dams,

canals, and other conduits of defendant company and

business of plaintiff in connection therewith. Only such

of said records, documents, and letters as are in the pos-

session of or under the control of said defendant or any

officer thereof are hereby demanded to be produced. If

defendant fails or refuses to produce such evidence plain-

tiff will move for judgment by default.

This motion will be heard upon the records and files

in this action.

Dated at Boise, Idaho, February 1st, 1900.

E. M. WOLFE,
HAWLEY & PUCKETT,

Attorneys for Plaintiff.
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[Endorsed] : No. 176. In the Circuit Court of the

United States, Ninth Circuit, Central Division of the

District of Idaho. C. C. Tautphaus, Phiintiff, vs. Owyhee

Land and Irrigation Company, a Corporation, Defendant.

Notice of Motion. Service of the within and receipt of

copy acknowledged this 1st day of Feby., 1000. Wyman
& Wyman, Attorneys for Defendant. Filed Feb. 1, 1900.

A. L. Kichardson, Clerk. Hawley & Puckett and E. M.

Wolfe, Attorneys for Plaintiff.

In the United States Circuit Court, for the District of Idaho.

C. C. TAUTPHAUS

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff, and assess the damages at the sum of |40,831.05,

with interest thereon at the rate of 10^ per annum, from

January Gth, 1896, until date.

C. C. SIGGINS,

Foreman.

[Endorsed]: No. 176. United States Circuit Court,

District of Idaho. C. O. Tautphaus vs. The Owyhee Land

and Irrigation Co. Verdict. Filed April 16th, 1900.

A. L. Richardson, Clerk.
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In the United States Circuit Court for the District of Idaho,

Central Division.

C. C. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Judgment.

Judgment on verdict in open court this sixtli day of

April, 1900.

This action came on regularly for trial. The said par-

ties appeared by their attorneys, Messrs. E. M. Wolfe

and Hawley, Puckett & Hawley for plaintiff, and Messrs.

Wyman & Wyman for defendant. A jury of twelve per-

sons was regularly impaneled and sworn and examined.

After hearing the evidence, the arguments of counsel,

and the instructions of the Court, the jury retired to con-

sider of their verdict, and subsequently returned into

court with the verdict, and being called, answer to

their names and say: "We, the jury in the above-en-

titled cause, find for the plaintiff, and assess the damages

at the sum of forty thousand eight hundred and thirty-

one and 5-100 dollars, with interest thereon at the rate

of 10 per centum per annum from January (?, 1896, until

date."
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Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered aud adjudged that said

plaintiff have aud recover from siiid (U'fendant the sum

of forty thousand eight hundred and thirty-one and 5-100

dollars principal, and seventeen thousand three hundred

and fifty-three and 22-100 dollars interest, making an

aggregate amount for which this judgment is rendered

of fifty-eight thousand one hundred and eighty-four and

27-100 dollars, together with interest thereon at seven

per cent per annum from the date hereof until paid, to-

gether with the plaintiff's costs and disbursements in-

curred in this action, amounting to the sum of seventy-

two and 80-100 dollars.

JAS. H. BEATTY,

Judge.

Judgment recorded the 6th day of April, 1900, in book

1, at pages 202 and 203.

[Endorsed] : No. 176. United States Circuit Court,

District of Idaho. C. C. Tautphaus vs. The Owyhee Land

and Irrigation Co. Judgment. Filed April Oth, 1900.

A. L. Richardson, Clerk.
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In the Cirviilt (Jourt of the United ^Statcf^, Central DicisioHj

District of Idaho.

C. C. TAUTPHAUS

^«-
y No. 17(1

THE OWYHEE LAND AND IRKKJA-
|

TION COMPANY (a Corporation). '

Certificate to Judgment-Roll.

I, A. L. Richardson, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify that the foregoing papers hereto annexed con-

stitute the judgment-roll in said cause.

Witness my hand and the seal of said court this 6th

day of April, 1900.

[Seal] A. L. RICHARDSON,

Clerk.

[Endorsed] : In the Circuit Court of the United States,

for the District of Idaho, Central Division. Judgment-

roll No. 176. C. C. Tautphaus vs. The Owyhee Land and

Irrigation Company, a Corporation. Register No. 1.

Filed April 6th, 1900. A. L. Richardson, Clerk.
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In th( Circuit Court of the L'nittd »S7«/r.\, for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,
riaintiff,

vs.

THE OWYHEE LAND AND IKKIGA-

TION COMPANY (a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered that this cause coming on to be

heard before the Court sittinu: with a jury on this

day of April, 1000, the plaintiff appearing by Hawley,

Puekett and Hawley and E. M. AYolfe, his counsel, and

the defendant by Wyman and Wyman, its counsel, the

following were all the proceedings therein had, to wit:

A jury was regularly impaneled and duly sworn to

try the cause and the pleadings herein were read; where-

upon the plaintiff moved the Court that the default of

the defendant be entered for failure to produce certain

books and other evidence as required by a certain notice

of motion in this cause filed and which is as follows:

Notice.

You will please take notice that the plaintiff herein

will, on the twelfth day of March, 1000, at the hour of

ten o'clock in the forenoon of said day, or as soon there-

after as counsel can be heard, at the courtroom of this

court in Boi.^e City. Ada county, Idaho, move this Hon-

orable Court for an order requiring the defendant herein.
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the Owyhee Land and Irrigation Company, to produce

at the trial of this cause the full, true, and complete rec-

ord of all meetings of, and all business transacted by,

either the board of directors or the stockholders of the

defendant, Owyhee Land and Irrigation Company, and

especially all such as touch upon the construction of

dams, canals, and other conduits. Also the articles of

incorporation of defendant company or duly authenti-

cated copies thereof, so as to be introduceable and allow-

able in evidence; also copies of all letters written by said

defendant or the duly authorized officers thereof, to this

plaintiff and all letters received by said defendant from

this plaintiff; also all letters written by defendant or

any officers thereof to A. J. Wiley, agent of defendant,

between June 1st, 1893, and July 1st, 1890; and all let-

ters received by defendant or any officers thereof from

said agent A. J. Wiley between June 1st, 1893 and July

1st, 1896, w^th reference to the construction of dams,

canals, and other conduits of defendant company and

business of plaintiff in connection therewith. Only such

of said records, documents, and letters as are in the pos-

session of, or under the control of, said defendant or any

officer thereof are hereby demanded to be produced. If

defendant fails or refuses to produce such evidence plain-

tiff will move for judgnu'nt by default.

This motion will be heard upon the records and lih's

in this action.

Dated at Boise, February 1st, 1900.

Filed Feb. 1st, 1900.

F. M. WOLFE and

HAWLEY .v;: FU(^KETT,

Attornevs for riaiiiliff.
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The defendant objected to the granting of said mo-

tion on the ground that phiintiff had waived the same by

not urging it; that said motion was not supported by

affidavits or any showing that it was within the power of

the defendant to comply with the order therein demand-

ed; that no order had actually been made; that the de-

fendant had not been required or ordered to produce said

evidence; and the defendant showed that it could not

at this time comply with the same, as such evidence, if

in the control or custody of the defendant, was in Provi-

dence, Rhode Island.

But the Court held that defendant had had sufficient

notice to produce said books and other evidence, and

having failed to do so was estopped from denying that

the contract in question was the contract of the defend-

ant, or that it had not executed the same as alleged in

plaintiff's amended complaint herein; that the defendant

was in default; but that the court would inquire into

the sum due under the contract and would permit evi-

dence to be submitted showing what sum, if any, was so

due. To which ruling of the Court the defendant, by its

counsel, then and there duly excepted, which exception

was allowed by the Court.

Whereupon plaintiff was sworn as a witness on his own

behalf and testified that he had a contract with the presi-

dent of the defendant corporation to build for defendant

a certain canal described in said amended complaint;

that for the construction thereof and by said contract he

was to receive |150,000.00. That he built said canal and

delivered p(»ssessi()n thereof to defendant's agent; that

he had received .f100, 108.1)5, and Ihal there was a balance
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due Mm from defendant on account of said construction

of said canal under said contract of |40,831.05. That

said contract was made in 1893 and tliat subsequently it

was modified and the modifications attached to the orig-

inal contract.

That plaintiff received many letters from the company

and its officers while engaged in building the canal in

question, and that the work thereon was done by him

under the direction of the engineer in charge of defend-

ant, Mr. A. J. Wiley, and that upon the completion of

the contract said canal was accepted in behalf of the de-

fendant by said engineer. That plaintiff at the time of

the modification of the contract went to Providence,

Rhode Island, where defendant had its office and dis-

cussed the matter of pay due him with defendant's of-

ficers.

Whereupon plaintiff by his counsel offered said con-

tract with its amendments in evidence; but the defend-

ant objected to the admission of either the original con-

tract or the amendments thereto, on the grounds that

neither the original contract or its amendments had been

shown to be the contract of tlu^ defendant; aiiil that as

to the amendment they were irrevelant and immatciial,

as plainliff had sued upon the original contract and not

the contract as amended. But tlie Court overruled said

tjbjections and admitted said contract and the amend-

ments in evidence, to which ruling of the (\)urt and ad-

mission in evidence defendant, by its counsel then and

there duly excejited which exce])tion was allowed by the

Court. Said contract is as follows:
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Exhibit "A."

An a.ijroomont made this 5th day of June, 1893, be-

tween C. C. Tautphaus, of Idaho Falls, Binjjjham county,

Idaho, and The Owyhee Land and Irrigation Company,

a corporation organized under the laws of the State of

/•Rhode Island, and operating at Grand Viewv Owyhee

county, Idaho.

For and in consideration of the sum hereinafter men-

tioned the said C. C. Tautphaus, contractor binds him-

self to complete the irrigation system of the Owyhee

Land and Irrigation Company. The said irrigation sys-

tem shall include the construction in all its details of the

main canal of the Owyhee Land and Irrigation Company,

including stream crossings, waste and lateral gates, and

in general all the appurtenances and requirements of a

finished canal.

The said irrigation system consists of the dam and

headgates on the Bruneau river and the main canal on

the south side of Snake river.

It is understood that the dam and headgates are in

charge of the Owyhee Land and Irrigation Company, and

that the said C. C. Tautphaus is in no way responsible for

them, or for their construction throughout this contract.

The said C. C. Tautphaus shall be known as the con-

tractor, the Owyhee Land and Irrigation Company shall

be known as the company, and the chief engineer of the

Owyhee Land and Irrigation Company shall be known

as the engineer.

Dimensions.—The dimensions of the aforesaid "main

canal" are to be as follows: From the headgates to the

drainage canal discharging into Snake river at the Bijr
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Eddy, a distance of about two and a quarter miles (2|)

from the headgates, the canal shall have a bottom width

of thirty (30) feet and the water section shall have a

depth of six (G) feet and a top width of forty-eight (48)

feet, with substantial banks of such dimensions as the

engineer may designate; from the aforesaid Big Eddy to

the end of the tenth mile from the headgates; the canal

shall have a bottom width of sixteen (16) feet and the

water section shall have a depth of six (6) feet and the

top width of thirty-four (34) feet, with such banks as the

engineer may direct; from the end of the tenth mile to

the end of the main canal at Birch creek; the canal shall

have a bottom width of sixteen (16) feet and the water

section shall have a depth of four (4) feet and a top width

of twenty-eight (28) feet, with banks of such dimensions

as the engineer may direct, but it is understood that these

general dimensions may^be varied at the option of the

engineer either before or during the process of construc-

tion, and all details as to side slopes of excavation and

embankments shall be decided by the engineer.

As a preliminary to construction the surface of excava-

tions and the base of embankments shall be carefully

cleared of brush to a distance of ten (10) feet outside of

the slope stakes. Unless permission is expressly granted

by the engineer the natural bank outside of excavation

stakes, whether upon level ground or sidehill work, must

be preserved intact, and no runway shall be cut through

this natural bank lower than the intended water surface

of the canal.

No borrow pits shall be made within ten (10) feet of

the toe of an embankment, and all borrow pits must be so

drained as to prevent the accumulation of water.
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No waste banks must be made within ten (10) feet of

the slopes of the canal, and all waste banks must be so

made that their tops shall drain away from the canal.

All waste banks must be deposited in a regularly and

shapely manner.

All excess of material beyond what is required to make

banks of the specified dimension must be so distributed

in a regular manner upon the outside slopes of the em-

bankment, and no material must be placed above the

regular grade of the top of the bank.

All perishable material and all deposits of coarse

gravel must be removed from the base of an embankment,

and the ground must be well plowed in such manner as

may be directed by the engineer.

In the case of embankments across gulches, trenches

must be made of sufficient depth to reach reliable ma-

terial before the embankment is commenced.

Embankment must be built up in regular courses, not

exceeding two feet in depth, and must be well packed,

either by the passage of teams in ordinary work, or by

means of harrowing and rolling in machine work.

All large masses, whether of rock, hardpan or frozen

material, must be placed upon the outer part of the em-

bankment, and only the finer material shall be placed

near the water section.

All work, whether in excavation or embankment, must

be truly and carefully finished in accordance with the in-

structions of the engineer.

All slope stakes and all bench marks and reference

points must be carefully ]>reserv('(l in Iheir original posi-

tions.
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Stream crossings will be made by embankment or

flume, as may be directed by the engineer, and waste

water and lateral gates, built in accordance with the

Ijlans furnished by the engineer, will be placed at such

points as he may designate.

All usual and reasonable precautions, such as tamping

and puddling, and the use of selected material shall be

taken to prevent leakage around the ends of timber

structures.

On all that portion of the work between the headgates

and station (46) forty-six, a trench shall be excavated at

the outer edge of the bottom of the canal. This trench

shall not be less than three (3) feet wide and four (4)

feet deep, and shall be carried down to impermeable ma-

terial or to a depth not exceeding ten (10) feet.

After inspection and approval by the engineer this

trench must be filled with select material well puddled,

and the puddling must be carried as a lining to the bank

not less than two (2) feet in thickness from the bottom of

the canal to the water surface.

The bank of the canal for a distance of sixty feet from

the headgates must be protected by well laid dry wall,

similar to that already in place, and the canal bank must

be carried to a junction with the south abutment of the

dam.

The payments upon the work will be confined to the

first six miles from the headgates until this portion of

the canal is completed.

Work will be passed upon by the engineer as finished

as soon as it may be completed to his satisfaction, but the

contractor will be responsible for damage by flood, the
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cavino- of banks, or otherwise, until the work is finally ac-

cepted by the engineer.

Upon completion of the first six miles of the work

measured from the headgates to the satisfaction of the

engineer, this portion of the canal shall be accepted, and

the contractor relieved of responsibility for it.

The remainder of the work will only be finally accepted

upon the completion of the entire canal.

Estimates will be furnished the contractor at the end

of each month of the amount of material moved by the

contractor previous to the date of the estimate, but no

classification of material will be made.

It is expressly understood that the entire work is un-

der the supervision of the engineer, constructed upon

his plans, and subject to his approval, and that his deci-

sion as to the sufliciency of the work shall be final and

binding.

It is expressly understood and agreed that the consid-

eration hereinafter mentioned is intended to cover every

possible contingency that may arise during the construc-

tion of the work, and that in no case will any claim for

extra compensation be allowed, and the contractor also

agrees, without extra compensation, to open at his own

expense a direct wagon-road from Orand View Ferry to

^[ountain Home.

For the above specified work the company agrees to

pay the contractor a total sum of one hundred and fifty

thousand dollars (|150,000.00), of which three-quarters,

or one hundred and twelve thousand five hundred dollars

(1112,500.00), is to be in lawful money of the United

States, and the balance of thirty-seven thousand five hun-
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dred dollars (|37,500.00) in bonds of the company at par,

with accrued interest, each bond to be accompanied by

twenty per cent of its face value in stock of the company.

The company binds itself to pay for the work at a

minimum rate of eight thousand dollars (|8,000.00) per

month, beginning with the payment for the work done

in the month of July, 1893; of this amount six thousand

dollars (|6,000.00) is to be in money, and the balance of

two thousand dollars (|2,000.00) in bonds, with accrued

interest and stock as specified above.

Provided, however, that the engineer's estimate shows

a balance of work performed, the value of which, less the

retained percentage, shall equal or exceed eight thousand

dollars.

Ten per cent (10^) of the estimated value of the work

performed will be retained until the entire work is com-

pleted and accepted, and until all claims against the con-

tractor and against his subcontractor which might be-

come a lien upon the work are satisfactorily settled.

The company reserves the right to increase the mini-

mum monthly payment of eight thousand dollars inde-

finitely, and the contractor agrees to put upon the work

such a force as will push the work to completion as rap-

idly as the company provides the payment for it.

Provided, however, that this shall not force the con-

tractor to work at a serious disadvantage in frozen ma-

terial.

Payment will be made by check upon receipt of the

engineer's estimate for the amount of the same, unless

it is in excess of the minimum monthly amount estab-

lished for the month covered by the estimate.
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The date of payment shall not be later than the fif-

teenth of each month for the work of the previous month,

unless from unavoidable delay in the transmission of

checks or estimate.

In addition to the above consideration the company

agrees to pass the contractor and his entire individual

outfit, free of charge, across its ferry at Grand View un-

til his completion or abandoment of the contract.

It also agrees to give him free use of the buildings near

the dam and of such portions of the outfit as may be

turned over to him at the time he comniences work upon

the contract; all of the buildings and outfit shall be re-

turned to the company in good condition at or before the

comj)letion of the contract.

Signed on the part of the contractor.

C. C. TAUTPHAUS.
Signed on the part of the company:

OWYHEE LAND & IRKIGATION COMPANY.
By WHIPPLE V. PHILIPS,

President.

Witnesses:

CHARLES L. WING.

ANDREW J. WILEY.

AMENDMENT TO CONTRACT.

The contract made on the 5th day of June, 1893, by and

between the Owyhee Land and Irrigation Company and

C. C. Tautphaus, for the construction of the main canal

of said company in Owyhee county, Idaho, is hereby modi-

fied and amended as follows:
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On payment by the company of all amounts due

January 1, ISUi, the minimum payment to be made by

the company monthly shall be reduced to three thousand

dollars per month, payable 75 per cent in cash, and 25

per cent in bonds of the company, with the retention of

ten per cent as provided in this contract; said minimum

payment may be increased at any time to eight thousand

dollars per month, at the option of the company.

The company shall advance to the contractor on March

1st, 1894, the ten per cent heretofore retained, and shall

then advance to him the sum of three thousand dollars,

in addition to said sum so heretofore retained; said sum

of three thousand dollars to be credited by the contractor

as a part payment to that amount at the end of three

months from date of recommencing work on said

canal; work on said canal shall be stopped by the con-

tractor on Januar}' 1st, 1894, and shall be resumed at

the option of the company not later than June 1, 1894.

OWYHEE LAND & IKRIGATION COMPANY.
By WHIPPLE V. PHILIPS,

President.

C. C. TAUTPHAUS.

Witness: EDWIN E. PHILIPS, witness for Whipple

V. Philips.

Whereupon said contract and the amendments were

read to the jury. And the above being all the evidence

offered and admitted on the part of the plaintiff, he

rested.

Whereupon the defendant, by its counsel, moved the

Court for a nonsuit, and to strike out and to withdraw
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from the consideration of the jury all the evidence so

introduced, and did demur thereto, for the reasons and

upon the grounds: That such evidence failed to show any

cause of action against this defendant; that it did not

show that defendant had in any manner entered into any

contract with plaintiff; that the alleged contract had

been modified, if it existed in the first instance; and such

modified contract was not in suit herein, which said mo-

tions were severally overruled by the Court and denied,

and defendant, by its counsel, then and there duly ex-

cepted to each of such rulings, which exceptions were al-

lowed by the court.

Whereupon the defendant separately offered to prove

by competent evidence present in court as follows: That

the defendant did not execute or enter into the contract

herein sued upon; that it did not execute or enter into

the amendments introduced in evidence; that neither the

president nor any other officer of said corporation was

authorized to make or enter into or execute any contract

with the defendant; that neither the president or any

other officer of said corporation was not authorized to

make, enter into, or execute any amendments to any con-

tract with defendant; that the board of directors of said

corporation had not in any manner ratified such contract;

that such board had not ratified in any manner said

amendments; that the stockholders of said corporation

had not in any manner ratified said contract; that such

stockholders had not in any manner ratified the amend-

ments to such contract.

To each of the above offers plaintiff's counsel objected,

on the ground that by reason of the fact defendant had

failed or refused to ijroduce the books and other evidence
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as required by the notice herein mentioned, it was under

the ruling of the Court as hereinbefore shown, in default,

and should not, therefore, be permitted to inquire into

or to deny the execution of the contract, or that it was

in fact the contract of the defendant; which objections

were sustained to each of said offers, and to each of such

rulings of the Court the defendant, by its counsel, duly

excepted, which exceptions were allowed by the Court.

Whereupon the defendant rested and the evidence

closed.

Whereupon the Court instructed the Jury: You will

find for the plaintiff and against the defendant for the

balance due; and will allow interest on such sum from

January 6th, 1896, to this date, at the rate of ten per cent

per annum.

And the above instruction was the only one given the

jury by the Court. To the giving of said instruction the

defendant, by its counsel, duly excepted, which exception

was allowed by the Court.

Whereupon the jury retired and after deliberation

brought in their verdict in favor of plaintiff and against

defendant.

And because none of the foregoing matters appear of

record herein, and the same are matters suitable to be

incorporated in a bill of exceptions: Now, therefore, the

foregoing is signed and sealed by the Court as and for

defendant's bill of exceptions herein (the time for mak-

ing and filing this bill having been by order of Court ex-

tended to this date).

Dated June 16, 1900.

JAS. n. BEATTY,

District Judge.
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Service of the within bill of exceptions this day ad-

mitted.

May 11th, 1900.

E. M. WOLFE,
HAWLEY, PUCKETT i& UAWLEY,

Plaintiff's Attorneys.

The above and forei^oing bill of exceptions is hereby

proposed and served this 11th day of May, 1900.

WYMAN & WYMAN,
Defendant's Attorneys.

[Endorsed]: No. 176. Circuit Court, Central Division,

District of Idaho. C. C. Tautphaus, Plaintiff, vs. Owyhee

Land & I. Co., Defendant. Bill of Exceptions. Filed

May 11th, 1900. A. L. Richardson, Clerk. Refiled June

16th, 1900. A. L. Richardson, Clerk. Wyman & Wyman,

for Defendant.

In the Circuit Court of the United States, for the Ninth Cir-

cuit, District of Idaho, Central Division.

C. C. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

Comes now the Owyhee Land and Irrij^ation Company,

the above-named defendant, by its attorneys, and com-
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plains that in the record and proceedings had in said

cause, and also in the rendition of the judgment in the

above-entitled cause in said United States Circuit Court,

Ninth Circuit, District of Idaho, Southern Division, at

the March term thereof, A. D. 1900, against said defend-

ant, on the 6th day of April, 190O, manifest error hath

happened to the great damage of said defendant, all of

which will more in detail appear from the assignment of

errors which is filed with the petition.

Wherefore, said defendant prays for the allowance of

a writ of error in this behalf to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Circuit, for

the correction of errors so complained of, that an order

be made fixing the amount of bond in said cause, that a

transcript of the proceedings, record and papers in this

cause, duly authenticated, be sent to the said United

States Circuit Court of Appeals, and for such other or-

ders and process as may cause the same to be corrected

by the said Court.

I WYMAN & WYMAN,
Attorneys for the Defendant, The Owyhee Land and Irri-

gation Company.

Service of the above petition for writ of error hereby

admitted this 29th day of September, 1900.

E. M. WOLFE,
HAWLEY & PUCKErr,

Attorneys for the Plaintiff, Tautphaus.

[Endorsed]: No. 176. In the Circuit Court of the

United States, Central Division, District of Idaho. C. C.

Tautphaus, vs. Owyhee L. & I. Co. Petition for writ of

error. Filed Sept. 29th, 1900. A. L. Richardson, Clerk.
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In tJw Vircuit Court of the United Htatcfi, for the Ninth Cir-

cuit, District of Idaho, Central Division.

C. C. TAUTPHAUS,
Plaintiff,

' vs.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Afterward, to wit, on September 29tli, 1900, comes the

said defendant, The Owyhee Land and Irrigation Com-

pany, by Wyman & Wyman, its attorneys, and says

that in the records and proceedings in the above-entitled

cause there is manifest error in this, to wit:

1. That the United States Circuit Court for the Ninth

Judicial Circuit, District of Idaho, erred in ruling and

holding that, because of the fact defendant did not pro-

duce on the trial certain books and other things, men-

tioned in plaintiff's notice of motion to produce, it was

estopped from denying that the contract in question in

this action, was the contract of defendant.

2. The said Court erred in ruling and holding that be-

cause of the fact defendant did not produce on the trial

certain books and other things mentioned in plaintiff's

notice of motion to produce, said defendant was in de-

fault, and also said Court erred in ordering and causing

said default to be entered.
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3. The said Court erred in admitting in evidence the

original contract, as the evidence did not show that said

contract had been executed by defendant, or that it was

defendant's contract; and further, that if it were defend-

ant's contract, that it had been modified and superseded.

4. The said Court erred in admitting in evidence the

amendments to the original contract, as the evidence did

not show said amendments to be made by defendant or

that it consented thereto; and that this action is not

brought upon the contract as amended.

5. That the said Court erred in refusing to grant de-

fendant's motion to strike out all of plaintiff's evidence

and to withdraw the same from the consideration of the

jury, and to grant a nonsuit on the ground that the evi-

dence failed to show any cause of action against this

defendant; that it did not show that the defendant had

in any manner entered into any contract with the plain-

tiff; that the alleged contract had been modified, if it

existed in the first instance, and such modified contract

was not in suit here.

6. That said Court erred in refusing to permit defend-

ant to prove upon the trial that the defendant did not

execute or enter into the contract herein sued upon.

7. That said Court erred in refusing to permit defend-

ant to prove upon the trial that it did not execute or en-

ter into the amendments introduced in evidence by plain-

tiff.

8. That said Court erred in refusing to permit defend-

ant to prove upon the trial that neither the president

nor any other officer of said defendant corporation was

authorized to make or enter into or execute any contract

with the plaintili".



42 The Owyhee Land and Irrigation Co.

9. That said Court erred in refusing to permit defend-

ant to prove upon the trial that neitlier the president or

any other officer of said defendant corporation was not

authorized to make, enter into, or execute any amend-

ments to any contract with plaintiff.

10. That said Court erred in refusing to permit defend-

ant to prove upon the trial that the board of directors

of said defendant corporation had not in any manner

ratified such contract.

11. That said Court erred in refusing to permit defend-

ant to prove upon the trial that such board of directors

of the defendant corporation had not ratified in any man-

ner said amendments.

12. That said Court erred in refusing to permit defend-

ant to prove upon the trial that the stockholders of said

defendant corporation had not in any manner ratified

said contract.

13. That said Court erred in refusing to permit defend-

ant to prove upon the trial that such stockholders of said

defendant corporation had not in any manner ratified the

amendments to such contract.

14. That the said Court erred in directing the jury to

bring a verdict for plaintiff, for the reason the evidence

does not show that the contract sued upon is defendant's

contract or that anything was due from defendant to

plaintiff.

15. That the sxiid Court erred in directing the jury to

compute interest at the rate of ten per cent per annum

upon any sum found due plaintiff from defendant, be-

cause the legal rate of interest in the State of Idaho is

seven per cent per annum.
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16. That the said Court erred in directing or permitting

a judgment to be entered in this action in favor of plain-

tiff and against defendant.

Therefore, the said The Owyhee Land and Irrigation

Company prays that the judgment of the said Circuit

Court of the United States for the Central Division of

the District of Idaho be reversed, and the said Circuit

Court be ordered to enter an order setting aside the ver-

dict in said cause and judgment entered thereon, and to

grant a new trial herein, and for such other relief as this

defendant may be entitled to.

WYMAN & WYMAN,
Attorneys for Defendant and Plaintiff in Error.

Service of the assignment of errors is hereby admitted

this 29th day of September, 1900.

E. M. WOLFE, and

HAWLEY & PUCKETT,

Attorneys for Defendant in Error.

[Endorsed] : No. 170. In the Circuit Court, District of

Idaho, Central Division. C. C. Tautphaus, vs. Owyhee

L. & I. Co. Assignment of Errors. Filed Sept. 29th,

1900. A. L. Richardson, Clerk. Wyinaii «!•;' Wyman, At-

tornevs for Defendants.
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Ill tlir Cirniit (U)iirt of the United Htatef!, for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IKIUGA-

TION COMPANY (a Corporation),

^
Defendant.

Order Allowing Writ of Error.

On this day comes the defendant, The Owyhee Land

and Irriji^ation Company, by Wyman & Wyman, its at-

torneys, and presents its petition, accompanied by an as-

signment of errors, praying for the allowance of a writ

of error intended to be urged by him, and praying also

that a transcriiit of the record, proceedings, and papers

on which judgment herein was rendered, duly authenti-

cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and that such

other and further proceedings may be had as are proper

in the premises.

Now, therefore, in due consideration, the Court doth

allow said writ of error upon the giving by said defend-

ant of a bond in the sum of three hundred dollars, and

doth order that a transcript of the record, proceedings

and papers in this cause, together with all things there-

unto relating be transmitted by the clerk of this C\)urt
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to the said United States Circuit Court of Appeals for the

Ninth Judicial Circuit at San Francisco with all con-

venient speed.

Done this 29th day of September, 1900.

JAS. H. BEATTY,

Judge.

Attest: A. L. RICHARDSON,
Clerk.

Service of the above order admitted this 29th day of

Sept., 1900.

E. M. WOLFE, and

HAWLEY & PUCKETT,

Attorneys for Plaintiff, Tautphaus.

[Endorsed] : No. ITG. In the Circuit Court, District of

Idaho, Central Division. C. C. Tautphaus, vs. Owyhee L.

& I. Co. Order Allowing Writ of Error. Filed Sept. 29th.

1900. A. L. Ivichardson, Clerk. Wyman & Wyman, for

Defendant.

Bond on Writ of Error.

(Ic. R. S.) (2c. R. S.) (50c. R. S.)

Know all men by these presents, that we. The Owyhee

Land and Irrigation Company, as principal, and The

Fidelity and Deposit Company of Maryland, surety, are

held and firmly bound unto C. C. Tautphaus in the full

and just sum of three hundred dollars, to be paid to the

said C. C. Tautphaus, his heirs, executors, administrators

or assigns; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally, by these presents.
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Sealed with our seals and dated this 29th day of Sep-

tember, in the year of our Lord one thousand nine hun-

dred.

Whereas, lately at the March term, A. D. 1900, of the

Circuit Court of the United States for the Central Divi-

sion of the District of Idaho, in a suit pending in said

court, between C. C. Tautphaus, plaintiff, and The

Owyhee Land and Irrigation Company, defendant, judg-

ment was rendered against said defendant, and the said

defendant, The Owyhee Land and Irrigation Company,

has obtained a writ of error of the said Court to reverse

the judgment in the aforesaid suit, and a citation di-

rected to said C. C. Tautphaus citing and admonishing

them to be and appear in the United States Circuit Court

of Appeals for the Ninth Judicial Circuit, at the city of

San Francisco, sixty days from and after the date of said

citation:

Now, the condition of the above obligation is such, that

if the said The Owyhee Land and Irrigation Company

shall prosecute said writ of error to effect, and answer

all costs, if he fail to make good his plea, then the above

obligation to be void; else to remain in full force and

effect.

THE OWYHEE LAND AND IRRIGATION COMPANY.
By WYMAN & WYMAN,
Its Agents and Attorneys.

Attested and sealed by SHERMAN G. KING. (Seal)

FIDELITY AND DEPOSIT COMPANY OF MAKY
LAND.

By CHARLES CLARK,
Its Attorney in I'jict and Member of Local P»oard.

Signed, sealed and drlivcred in the presence of
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Form of bond and sufficiency of surety approved.

JAS. H. BEATTY,

Judge.

In the United States Circuit Court of Appeals for the Ninth

Circuit.

THE OWYHEE LAND AND IRRIGA-

TION COMPANY,
Plaintiff in Error,

vs.

C. O. TAUTPHAUS,
]

Defendant in Error,
j

Writ of Error.

The United States of America, )

> ss.

Ninth Judicial Circuit.
)

The President of the United States, to the Honorable the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea Avhich is in the said

Circuit Court, before you, or some of you, between C. C.

Tautphaus, plaintiff and The Owyhee Land and Irriga-

tion Company, defendant, a manifest error hath hap-

pened, to the gTeat damage of the said defendant, The

Owyhee Land and Irrigation Company, as by his com-

plaint appears, we being willing that error, if any hath

been, should be duly corrected, and full and speedy

justice done to the parties aforesaid in this behalf do

command you, if judgment be therein given that then
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under your seal, distinctly and openly, you send the rec-

ord and proceedings aforesaid, with all things concerning

the same, to the United States Circuit Court of Appeals,

for the Ninth Circuit, together with this writ, so that you

have the same at San Francisco on the 28th day of Oc-

tO'ber, 1900, in said Circuit Court of Appeals, to be then

and there held, that the record and proceedings being

inspected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error what of

right, and according to the laws and customs of the

United States should be done.
,

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 29 day of September, in the year of our Lord one

thousand nine hundred.

[Seal] A. L. RICHARDSON,
Clerk United States Circuit Court for the District of

Idaho.

Allowed by:

JAS. II. BEATTY,

Judge.

Service hereof admitted this 29th day of September,

1900.

E. :M. WOLFE and

IIAWLEY & PUCKETT,
Attorneys for Defendant in Error.

[Endorsed]: United States Circuit Court of Appeals

for the Ninth Circuit. The Owyhee Land and Irrigation

Company, Plaintiff in Error, vs. C. C. Tautphaus, Defend-

ant in Error. Writ of Error. Filed on return Sept. 29,

1900. A. L. Richardson, Clerk.
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In the United States Circuit Court, Ninth Circuit.

THE OWYHEE LAND AND IRRiaA-

TION COMPANY (a Corporation),

Plaintiff in Error,

vs.

C. C. TAUTPHAUS,
Defendant in Error.

Citation.

United States of America—ss.

The President of the United States to C. 0. Tautphaus,

Greeting: i

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the city of San Francisco, in

the State of California, within thirty days from the date

of the writ, pursuant to a writ of error filed in the clerk's

office of the Circuit Court of the United States, for the

District of Idaho, Central Division, wherein the Owyhee

Land and Irrigation Company is plaintiff, and you are

defendant in error, to show cause, if any there be, why

the judgment in said writ of error mentioned should not

be corrected, and speedy justice should not be done to

the parties in that behalf.
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Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 29th day of September, A. D. 1900.

JAS. H. BEATTY,

United States District Judge Presiding in the Circuit

Court.

Attest:

[Seal] A. L. RICHARDSON,

Clerk.

Service of the above citation admitted this 29th day

of September, 1900.

E. M. WOLFE and

HAWLEY & PUCKETT,

Attorneys for the Defendant in Error.

[Endorsed]: No. 176. In the United States Circuit

Court, Ninth Circuit, District of Idaho. The Owyhee

Land and Irrigation Company, Plaintiff in Error, vs.

C. C. Tautphaus, Defendant in Error. Citation. Filed

on return Sept. 29, 1900. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, for the Central

Division of the District of Idaho.

C. C. TAUTPHAUS,
Plaintiff,

vs.

THE OWYHEE LAND AND IRIIIGA-

TION COMPANY (a Corporation),

Defendant.

Clerk's Certificate to Transcript.

I, A. L. Kichardsou, clerk of the Circuit Court of the

United States, in and for the District of Idaho, do here-

by certify the foregoing transcript of pages numbered

from 1 to 68, inclusive, to be a full, true, and correct

copy of the record and proceedings in the above-entitled

cause, which together constitute the transcript of the

record and return to the annexed writ of error.

I further certify that the cost of said record, amount-

ing to $46.50, has been paid by the plaintiff in error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 16th day of October, A. D.

1900.

[Seal] A. L. RICHARDSON,

Clerk.

[Ten Cents U. S. Int. Rev. Stamp. Canceled.]
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[Endorsed] : No. 654. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Owyhee

Land and Irrigation Company, Plaintiff in Error, vs. C. C.

Tautphaus, Defendant in Error. Transcript of Record.

Upon Writ of Error to the Circuit Court of the United

States for the District of Idaho.

Filed October 22d, 1900.

F. D. MONCKTON,

Clerk.


